(a) it is not completed within or beyond the period prescribed under the sale and purchase agreement ("SPA) and on the site of the housing development project there is consecutively no construction activities for more than six months; or 1 Some statistics on abandoned housing projects t Kuala Lumpur was established.? If, previously, the duty to manage the abandoned housing projects and their rehabilitation was on the shoulders of the Division of Enforcement and Supervision, MHLG, which was also overburdened with enforcement and supervision duties, the establishment of t h s new specialised division (Division of Rehabilitation of Abandoned Projects) would help and facilitate the government to reduce the problems emanating from the abandoned housing projects and to speed up the rehabilitation and thus help the fates of the aggrieved purchasers.
As at July 31, 2010, the number of the abandoned housing projects which are subject to rehabilitation under the management of this division is 151 projects involving 48,623 units of houses and 31,123 purchasers. Out of these numbers, 57 projects are being rehabilitated and 47 projects are completed project^.^ Below are the statistics of abandoned housing projects as at July 31, 2010 (see Table 1 and Table 2 ). r------ What can be deduced from the above statistics and tables in 2010, is that there is a drastic decrease of the number of abandoned housing projects in Peninsular Malaysia. Secondly, the abandoned housing projects are subject to rigorous planning for rehabilitation under strict surveillance by the Chief Secretary to the Government (Ketua Setiausaha Negara ("KSN")). The decrease is, it is opined, due to the following factors:
(1) the establishment of the Division of Rehabilitation of Abandoned Projectsunder the Department of NationalHousing, whichis entrusted 12 The projects which fall under this category have been subject to variation of their planning permission, from housing development project to become commercial projects. As they have become commercial projects, they are not subject to the provisions under Act 118 and the control of the MHLG. Examples of these projects are Taman Junjong Jaya, Junjong , not endorse certain troublesome housing projects as "abandoned housing projects" even though they should have been so categorised.
Nonetheless, even though based on the statistics as tabled above, the number of abandoned housing projects is decreasing and the projects so abandoned are subject to rehabilitation, this is still not satisfactory, in the opinion of the author. The following are some observations and grounds of the author in respect of the above statistics and tables of abandoned housing projects in Peninsular Malaysia:
(1) The above current list of abandoned housing projects (as at July 30, 2010) doesnot take into account the closed abandoned housing projects' files (i.e. abandoned housing projects found in 1970s and 1980s, which are deemed totally not suitable for rehabilitation), abandoned housing projects of the parties which have not fallen under the jurisdiction and control of the MHLG and Act 118 and abandoned housing projects in Sabah and Sarawak (East Malaysia). Thus, if these abandoned housing projects were to be taken into consideration, the list of abandoned housing projects in Malaysia would be more.
(2) The establishment of the Rehabilitation of Abandoned Projects Division also seemed not to have fully been able to help the aggrieved purchasers to have their (the aggrieved purchasers) abandoned housing units duly rehabilitated. This is evident based on the above tables, in that there are 47 projects which clearly cannot be rehabilitated at all. These hopeless projects have either been ousted from the jurisdiction of the MHLG by way of changing the development proposal of the projects which previously was "housing development projects" into "commercial projects" (18 projects) or the defaulting developers should return the deposit paid by purchasers and nullify the sale and purchase agreements (13 projects) to the effect that it is as if there was no contract between the housing developers and the aggrieved purchasers.
Nonetheless pursuant to the recent proposed amending s 9(2) of the Housing Development (Control and Licensing) (Amendment) Act 2012 (ActAl415), the definitionof "abandoned housing project" means where the housing developer refuses to carry out or delays or suspends or ceases work continuously for a period of six months or more or beyond the stipulated period of completion as agreed under the sale and purchase agreement. However, as this proposed amendment on the definition of abandoned housing project is as yet enforced (at least at the time this writing is prepared),15 the administrative definition as propounded by MHLG is still applicable to categorise certain problematic housing projects as abandoned housing projects.
Receivership
There are two types of receiver and manager. One is appointed by the courtI6 and the other is appointed out of court. The latter may consist of three types, namely:
(i) the receiver and manager may be appointed without any intervention by the court, i.e. by consent of the parties to a dispute;
(ii) the receiver and manager may be appointed by the direction of the court to the parties to the dispute;
(iii) the receiver and manager may be appointed without the intervention of the court, but pursuant to an agreement between the parties to the dispute.17
The appointment of receiver and manager is subject to certain rules, viz, (a) that the power of appointment is to be exercised with great circumspection; The Law Review 2012 (b) that it must appear the claimant has a title to the property, and the court must be satisfied by affidavit that a receiver is necessary to preserve the property; (c) that there is no case in which the court appoints a receiver merely because the measure can do no harm;
(d) that fraud or imminent danger, if the immediate possession shou1.d not be taken by the court, must be clearly proved; and, (e) that unless the necessity be of the most stringent character, the court will not appoint a receiver until the defendant is first heard in response to the application.''
Where a developer company is under receivership due to default of the developer company to repay the debts to its lender (debenture holder) under the deed of debenture, it means that the developer company (i.e. the directors and the previous management team) has no ability and power to run its own business and affairs. The company may also be subject to a receivership if the assets of the company covered by the charge are in jeopardy.19 The company may (through the order of the board of directors and the management) jeopardise the assets to the detriment of the interests of the debenture holders who have interests in the said assets. It follows that to protect the debenture holders' interests, receivership is initiated for taking over the business and affairs of the company in order to settle the debts of the debenture holders and thus protect the debenture holders' interests. The receiver and manager will administer and manage the developer company including realising the company's assets and carrying on the company's business towards settling all the debts owed to the debenture holders and/or other secured and unsecured creditors, as the case may be, pursuant to the order of the court appointing him and/or the deed of debenture and provisions in the CA, any assets coming to the hands of the receiver or other person taking possession in priority to any claim for principal or interest in respect of the debentures. 21 These provisions concern the list of prioriw cf p~y m e n t of debts to creditors. 22 This provision concems the right of reimbursement payment, from the assets of the compan! under receivership, of the person who has used his own moneys to pay the salaries of the employees of the company under receivership. 23 This provision states that all wages or salary to employees, all remuneration payable to employees, all amounts due in respect of contributions payable to employees of the company shall have priority over the debenture holders' claims under any floating charge created by the company. 24 This provision concerns the liability of the company to pay the third party for any liability covered under contract of insurance which the company had entered into, in priority to all payments in respect of the debt referred to in s 292(1) of the CA. The aggrieved purchasers in abandoned housing projects can request that a receiver and manager be appointed by the court, pursuant to Order 30 r 1 of the Rules of the High Court 1980 (by way of summons or motion supported by affidavit evidence), provided they (the aggrieved purchasers) are considered as "creditors" to the housing developer company. Thus, they should obtain the requisite judgment debts (for liquidated damages) and/or file proof of debts to entitle them to become the creditors to the housing developer company. Secondly, the aggrieved purchasersmay claim that they are "interested parties" to the proceedings for protecting their rights and interest in the abandoned housing projects and to have the projects duly rehabilitated.27 Thirdly, they can request the creditors (unsecured or unsecured creditors) through court's order appointing a receiver and manager to carry out the rehabilitation. The court's order should provide the mode as to how the rehabilitation can be carried out and the cash flow of the funds to finance the rehabilitation and the distribution of the proceeds from the sales of the housing units to the debenture holders.
To run the intended rehabilitation, the receiver and manager can utilise the moneys held under the Housing Development Account ("HDA") which is protected by s 7A(6)(a), (b) of the Housing Development (Control and Licensing) Act 1966 (Act 118) and that this money shall not be subject to the priority of payment under the winding up and receivership, pursuant to ss 191(1) and 292 of the CA. In the event, the defaulting developer is put under the control of the receiver and manager or liquidator, in order to rehabilitate the project, the purchasers or other stakeholders can invoke ss 183(4) and 236(2)(j) of the CA to pray to the court to issue the necessary order to rehabilitate the project. As the moneys held under the HDA are protected by s 7A(6)(a), (b) of Act 118 and shall not be subject to the priority of payment under the winding up and receivership, pursuant to ss 191(1) and 292 of the CA, it is possible to 25 These provisions concern the right of the receiver or manager to apply to the court for further directions in respect of his functions and the right of the debenture holder to apply to the court for direction in relation to any matter arising in connection with the performance of the function of the receiver or manager, in respect of enforcement of any charge. 26 Dr Samsar Kamar Hj Abd Latif states that "the legal duties of receivers are derived frorL1 the terms of their contract of appointment, the general common law, the statutes, secondary legislation and rules in the profession. The duties of a receiver are owed to the company because a receiver is usually designated as the company's agent. However, under the terms of his appointment, generally it is clear that he has primary obligations to the debenture holder as well, principally, to obtain the charged assets and realize them with a view to paying the secured creditor's debt: Dr Samsar Kamar Hj Abd Latif, supra, n 17, p 113. See also ss 3(1) and 5(1) and (2) (e) to apply the proceeds and revenues generated from the sale of the housing units in the rehabilitation of the project, to pay-firstly, all costs, salaries and expenses of the receiver and manager; secondly to pay the soft loan granted by TPPT; thirdly, to pay off all the debts owed by the defendant to the plaintiff and fourthly, to pay back any balance, if any, to the defendanL30 Further, by the said order, no action should be instituted against the receiver and manager, in the course of carrying out the order and rehabilitation, unless with the order of the 
Following the above order of the court, to effect the rehabilitation, the receiver and manager had entered into a rehabilitation agreement with the purchasers. Among the terms of the agreement were that, the purchasers would not take any legal action against the receiver and manager in the course of the rehabilitation, they should not claim any liquidated late delivery damages from receiver and manager, and they had to allow the purchased lots to be charged to TPPT in consideration of TPPT granting the soft loan for running the rehabilitati~n.~~ It seems that based on the above court order, the court had applied its inherent power pursuant to Order 92(4) of the High Court Rules 1980,33 and s 23(1) of the Courts of'Judicature Act 1964 to appoint a receiver and manager34 in order to rehabilitate the abandoned housing project on the ground of public interest. The order did not mention the priority of payment as prescribed generally by ss 191 and 292 of the CA (under receivership and liquidation) nor was it subject to the priority of payment pursuant to s 268 of the NLC, even though the action was founded on the breach of the defendant towards repayment of the loan secured on the project site.
Similar was the case in the rehabilitation of Bayshore Apartment, Lot 3979, Tanjong Bungah, NED, Pulau Pinang, where the developer Vigol Development Sdn Bhd defaulted in the repayment of the bridging loan to Hong Leong Finance Berhad ("HLFB"), which was secured by the project site. In the result, the lender, HLFB, instituted foreclosure proceedings to sell off the collateral land and succeeded in obtaining an order for sale. However later, 30 purchasers managed to obtain loans from Tabung Pemulihan Projek Terbengkalai of Bank Negara ("TPPT") to revive the project, to be carried out by a receiver and manager from Messrs Coopers & Lybrand, appointed by the court, pursuant to Order 30 of the Rules of the High Court 1980. Ln this case, the purchasers had obtained a power of attorney to proceed with the rehabilitation from the defaulting developer and with the consent of the lender HLFB (secured creditor) to withhold the sale and allowed the receiver and manager to resume the rehabilitation. In this case, there was still a shortfall, despite loan of RM2.14 million being granted by TPPT to revive the project. In this regard, the purchasers were agreeable to top up additional moneys to cover the shortfall. However, the position reflected by the case law is rather mixed, in that courts are divided between allowing rehabilitation and otherwise, once the developer is subject to a receivership. For example, in Bunga Nominees Sdn Bhd u Abdul Jabbar Majid & O~S ,~~ the court refused the application of the purchaser to have, inter alia, the specific performance of the sale and purchase agreement to the effect of resuming the construction (rehabilitation) of the abandoned housing units by the defaulting developer who had been put under receivership and to stop the foreclosure of the charged land by the receiver and manager, pursuant to the deed of debenture. Similar facts happened in Mohammad bin Baee u Pembangunan Farlim Sdn Bhd38 (where the court allowed the application for rehabilitation on the ground of equity in the event of receivership and winding up), Pilecon Engineering Bhd u Remaja Jaya Sdn Bhd,39 and 
Bank Bumiputra Malaysia Berhad u Sintisis Sdn Bhd & O T S .~~
There is also a case where the court was indifferent and did not even comment on whether the receiver and manager should carry out any rehabilitation of the abandoned housing project. This is because in this case the court did not deal with the issues of the aggrieved purchasers in abandoned housing project and to have their project be rehabilitated. The first defendant developed this land into a housing development project. To finance this project, the first defendant obtained, bridging finance facilities subject to a first legal charge on the said land and guarantees of the second and third defendants. However later, the first defendant was subject to a receivership. The business and affair of the first defendant were controlled by the appointed receiver and manager. This receiver and manager was appointed by the court and was required to undertake rehabilitation of the abandoned project left by the first defendant. 41 [1992] 1 LNS 33 (Supreme Court at Kuala Lumpur).
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contract with the contractor, the developer also had defaulted on the debenture given by Perwira Habib Bank Berhad ("Perwira") (the second defendant). Following the default, Perwira appointed a receiver and manager pursuant to the provision under the deed of debenture to take over the business and affairs of the developer. The duty of the receiver and manager was also to carry on the remaining housing units left abandoned and not completed by the developer. On this the receiver and manager succeeded. The receiver and manager also was monetarily assisted by Perwira in order to complete the abandoned housing project.42
It is opined that, a special law is required to control and cater for the rehabilitation of abandoned housing projects for the following reasons:
To avoid any problem and dispute which may arise from and be caused by recalcitrant purchasers, contractors, end-financiers, banks, local authorities, local planning authorities, state authorities, etc. This problem can be seen, for example, in Ria Kondominium, Bandar Kuah, Langkawi developed by PRJ (M) Sdn Bhd, where all the attempted discussions, in order to rehabilitate the project so abandoned, between the purchasers, banks and developer failed."3
To expedite the rehabilitation of the projects within a specified and definite time period. Otherwise, without systematic and concrete rehabilitation plans and law which can control it, the rehabilitation will be delayed and in worst situations, the rehabilitation could not be commenced. This kind of trouble occurred in Taman Seri Marina, Kuala Kedah, Kota Setar District developed by JB Kulim Development Sdn Bhd. The reason leading to such a catastrophe is that the developer had been wound up by court on the application of the main contractor due to the default of the developer itself and exacerbating the problem, currently no party was willing to rehabilitate the project. The project remains stalled, until today without any positive and possible prospect, plan and initiative to revive it. It is noted that, this project should have been completed by February, 2001 .44
The purchasers will be able to get the houses and their rights will be protected as these are provided and guaranteed by the special rehabilitation statutory regime provisions. Further, the rehabilitating , even though a receiver and manager was appo~nted to take over the affa~rs of the debtor company (a hous~ng developer) due to the default on the debenture, the case dld not however explain whether the housing development left by the debtor company was fully rehabilitated by the receiver and manager 43 File Number KPKT/08/824/658-1 44 File number Kl'KT/08/824/6711-2 developers and their rehabilitation developments are subject to the close scrutiny of MHLG. It should be borne in mind that various troubles could occur with failure to have such a pre-emptive and pro-active rehabilitation statutory regime. For example, this can be illustrated in Taman Bunga Raya, Mukim Wang, Kangar developed by Bintong Dasari Sdn Bhd, where without being properly supervised and monitored, the rehabilitation of the project had been prolonged, for a much longer period than it had been initially projected for, with various kinds of problems and difficulties faced by the rehabilitating developer, including the problem of recalcitrant contractors, purchasers, bankerand authorities. Fortunately, however, the revival of this project had, finally, been completed on June 12, 1998, after becoming abandoned since 1992.45
To avoid any abuse and misuse of duty, power, and authority, when the project is undergoing the process of rehabilitation, caused by consultants, contractors, receivers, managers and liquidators. The rampant abuse and misuse of duty, power and authority by these irresponsible parties, has become the current typical phenomenon in the rehabilitation of abandoned housing projects in Peninsular Malaysia, much to the dismay and detriment of the purchasers. Taman Bistari Kamunting, Taiping, Perak developed by Sri Ringgit Properties Sdn Bhd is the perfect example of this phenomenon. The problem with this project is that, the rehabilitating contractors, Setia Laris Sdn Bhd and Super City Triumph Sdn Bhd, had failed to plan properly and had transgressed certain rules and regulations, which all in all, subtle or obvious, had retarded the due progress of its rehabilitation. This project had been abandoned since the middle of the 1980s but fortunately, however, with the injection of welfare funds and rehabilitation carried out by Syarikat Perumahan Negara Berhad ("SPNB") in the early 2000s, the project is now fully rehabilitated and ready for occupation, after it had been abandoned for almost 20 years.46
To prevent any unwarranted and unnecessary disturbing actions such as legal actions commenced by dissatisfied parties. Without any such disturbing actions, it would certainly help the new rehabilitating developers or the previous defaulting developers in case they are ~greeable and are fit to resume the project, to smoothly carry out thc rehabilitation. -1;;s problem, can be illustrated in Taman Perpaduan Permai, Bercham Ipoh developed by Trinity Home Builders Sdn Bhd, where in this case, the project should have been completed by year 1999, however until now no rehabilitation has been undertaken. To worsen the matter, 18 purchasers have filed writ of summons against --the defaulting developer praying for specific performance, damages and other equitable remedies against the defaulting developer.47
To prevent any abandoned housing project from being stalled for an indefinite period of time, without any positive and prospective rehabilitation plans and development. This problem can be illustrated in Taman Sri Intan, Besut, Terengganu, developed by Tenaga Wan Bersaudara Sdn Bhd. This project should have been occupied and completed by year 1999. However, it was later abandoned and until now there is no plan for rehabilitation. Furthermore, the developer fails to inform MHLG the latest development and plan for the rehabilitation of its
Latest government measures to tackle problems of abandoned housing projects
Recently the Malaysian government has announced certain measures to deal with the problems of abandoned housing projects. This includes the proposed amendments to Act 118. The proposed amendment is this: any housing developer which abandons its housing projects will be subject to a criminal penalty. This will come into effect with the enforcement of the new amendment to Act 118 which provides that all licensed housing developers who fail to complete a housing project or have caused the abandonment of the project shall be deemed to have committed a criminal offence. Upon conviction, such a developer is liable to a fine of not less than RM250,OOO and not more than RM500,OOO or to be jailed up to three years, or both. This is provided under a new section in s 9 of the Housing Development (Control and Licensing) (Amendment) Act 2012 (Act A1415).49 Apart from that, s 5 of Act A1415, which is aimed at replacing s 8A of Act 118, will also give the buyer the right to terminate the sale and purchase agreement if the developer refused to continue implementing the project after six months from the date of the agreement. Furthermore s 3 of Act A1415, which is aimed at amending s 6 of Act 118, states that the deposit to obtain a housing development licence is tobe increased frornRM200,OOO to three per cent of the estimated cost of the project. This is to ensure that only developers who have sufficient financial ability will be allowed to implement housing projects. Section 8 of Act A1415 is aimed at amending s 16AD of Act 118 to increase the minimum penalty of RM10,OOO for non-compliance with a tribunal award to a maximum of RM50,OOO. On the other hand, s 6 of Act A1415 is aimed at arnending subsection ijN(1) of Act 118 to give more power for the tribunal to hear claims on a sale and purchase agreement involving unlicensed housing developers. The proposed clause 10, however, aimed at amending s 24 of Act 118 to increase the maximum fines for any violations of the law to RM50,OOO from RM20,000 previously.50
The author commends the above move by the government. However, the above approach in making the abandoned housing developers criminals only serves as a penal measure and is not preventive. The best method to arrest the occurrences of abandoned housing projects in Malaysia, it is submitted, is by way of introducing the "full build then sell" concept of housing delivery. The above penal provisions may not be effectual if the enforcement and implementation of the law is weak due to insufficient professional staff, inadequate administrative logistics, insufficient legal and technical knowledge of the staff and inefficient administration of the housing regulatory body (MHLG). Thus, the problems of abandoned housing projects still cannot be totally eliminated, even by the enforcement of the above Act A1415.
The definition of "housing developer" as defined by s 3 of Act 118 has been amended, pursuant to s 2 of Act A1415, to include a housing developer which is under liquidation as well. According to s 2 of ActA1415, if a housing developer is under liquidation, the liquidator or provisional liquidator, as the case may be, which has been appointed by the court of competent jurisdiction to take over the business and affairs of the insolvent liquidated housing developer company shall as well be considered "housing developer". Thus, the liquidator or the provisional liquidator is also duty bound to comply with the statutory and legal duties and may be punishable if certain statutory and legal duties have not been complied with as the ordinary housing developer companies are under Act 118.
In the opinion of the author, the above amendment may still not be practicable. This is premised on the reason that imposing statutory and legal duties on the liquidator and provisional liquidator cannot solve the problems of abandoned housing projects including to cause the abandoned housing projects be rehabilitated by the liquidator or provisional liquidator. Secondly, if the available fund is not enough or the problems plaguing the projects are too great to settle, the liquidator or provisional liquidator cannot proceed with the rehabilitation. Thus, tlus approach --that the defmition of "housing developer" includes "liquidator" and "provisional liquidator" as well-will not solve the problems of abandoned housing projects. In addition, this amending section is unfair and inequitable to the liquidator or provisional liquidator as the cause of abandonment is due to the faults of the previous defaulting ailing insolvent housing developer companies, the inadequacy of funds and other plaguing problems in the abandoned housing projects, yet the liquidator or provisional liquidator has to be overburdened by and be responsible for the consequential effects of the previous defaulting housing developers' faults.
In addition to the above contention, the author also would like to inquire whether the receiver and manager appointed for housing developer companies under receivership and the scheme of arrangement manager are equally to be subject to the responsibilities as the liquidator or provisional liquidator is, as enshrined in the above amending section, in abandoned housing projects whose developers are subject to receivership or under scheme of arrangement as well? There is no provision in the amending Act which provides certain rules on this matter.
Another new development involving abandoned housing projects are the initiatives adopted by PEMUDAH. PEMUDAH is short name for " No longer confined to the public service, the task force has expanded its work scope to include tackling private sector inefficiencies. PEMUDAH also leads the effort in improving Malaysia's ranking in the annual World Bank Doing Business Report. As a result of all these efforts, Malaysia's ranking improved from 23rd to 18th for the Doing Business 2012 Report. Two working groups under PEMUDAFJ were set up to look into the efficiency of the public service delivery system and businesses that government policy has an impact on. PEMUDAH strongly believes that reforms can be implemented successfully if the relevant stakeholders are engaged to provide the necessary input. Toward (6) the CLRC recommends that a receiver should have the right to be indemnified out of the assets of the company which are charged under the debenture pursuant to which the receiver is appointed; and (7) the CLRC recommends that the receiver's costs and remuneration should be given priority over all claims by other creditors.
It is opined that the above recommendations are not sufficient to cater for facing the problems of abandonment of housing development projects of the insolvent housing developer companies, especially for carrying out rehabilitation effectively in the protection of the aggrieved purchasers' rights. The author is of this view on the grounds, firstly, insofar as the receivership process is concerned, the recommendations do not provide adequate measures and remedies which are capable of protecting the aggrieved purchasers' rights (public interest) throughout the abandonment period. Secondly, there is no mention about the duties of the receiver and manager to comply with the statutory and legal obligations imposed by the Housing Development (Control and Licensing) Act 1966 and its regulations thus protecting the rights and interests of the aggrieved purchasers in the course of carrying out rehabilitation. This lacuna may lead to an abuse of power of the receiver and manager at the expense of the purchasers' rights. Thirdly, the receiver and manager is not answerable to the MHLGJHousing Controller. On the other hand, he is obliged to accede to the demands and subject to the consent of the debenture holders, thus marginalising the interests of the aggrieved purchasers and the MHLGIHousing Controller. Fourthly, if in the opinion of the receivership the purported rehabilitation plan is not feasible to the benefit of the debenture holders, the receiver and manager must not carry out the rehabilitation. These (the incapability of the receiver and manager to carry out rehabilitation and protect the interests of the aggrieved purchasers) are due to problems of insufficient funds to finance the rehabilitation costs coupled with the unsettled problems, complications and troubles that plague the abandoned projects which ultimately could affect the projects' potential to be effectively rehabilitated.
Find;ngs and suggestions
The following are ihe findings and suggestions in respect of the above elaboration of receivership of the insolvent housing developer companies in Peninsular Malaysia:
(1) In Peninsular Malaysia, there is no clear provision in the CA or the insolvency law (for example through case law) which expressly imposes a duty on the receiver and manager to rehabilitate abandoned housing projects and to protect the interests of the aggrieved purchasers.
